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Hiring a New Doctor? Key Provisions for a Medical
Practice to Include in Their Employment Agreements

For a medical practice, figuring out the appropriate contractual language to insert in an employment
agreement could be overwhelming and tedious. In order to make the process simpler, a practice
should take the time to understand certain key employment provisions and have them inserted into
the practice’s physician employment agreements. This due diligence will save the practice time and
assure the practice and it’s physician owners that they are protected from avoidable pitfalls, or at
least assure that such pitfalls be ameliorated. Since employment agreements initially tend to be
weighted in favor of the party who prepares the initial draft, the practice should take advantage of the
opportunity to prepare a user friendly and tightly constructed employment agreement. The following
are just a few of the key provisions that practices should consider incorporating into their
employment agreements when hiring a new physician:

Termination.
Most medical practices include a “without cause” termination provision in the employment
agreement. “Without Cause” termination permits the practice to terminate the physician’s
employment without stating a specific reason; therefore, if the practice is unhappy with the physician
for whatever reason, or no reason, the practice can terminate the physician. Although New Jersey is
an employment “at will” state, most employment agreements for physicians provide that written
notice shall be given prior to termination without cause on an agreed upon number of days, such as
30, 60, 90 days or longer. When deciding on how many days a practice would prefer, the practice
generally considers the time it will take to find a suitable replacement or how long the practice is
willing to keep the physician employed (or pay for such employee) when the practice no longer
wants to continue the employer-employee relationship. Typically the right to terminate the
employment agreement without cause and provide notice on an agreed upon number of days in
advance thereof is made to be reciprocal. Also, keep in mind that even if the employment
agreement sets out a specific term, such as two years, the “without cause” termination provision
essentially makes the real term whatever the “without cause” notification period is.

A “for cause” termination provision should also be included. This will enable the practice to terminate
the physician immediately (with or without written notice) upon the occurrence of one or more
specific “for cause” events, like the physician’s: loss or suspension of medical license, certifications,
or CDS or DEA registrations; failure to become timely board certified; disability; failure to follow
rules, regulations and bylaws of the offices and hospitals where services are performed; or failure to
maintain privileges at the required hospitals. The physician may request that he or she be given
notice and a reasonable opportunity to cure for certain “for cause” events. The practice should
clearly review each of these and determine for which events they are willing to permit a cure.

Malpractice Insurance.
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A practice will typically provide for and pay for the physician’s professional liability insurance, which
may be an occurrence based policy or a claims-made policy. An occurrence based policy is a type
of malpractice insurance that protects the physician and practice from any covered incident that
“occurs” during the policy period, regardless of when the claim is filed. A claims-made policy is an
alternative type of malpractice insurance that provides coverage for claims only when BOTH the
alleged incident AND the resulting claim happen during the period the policy is in force. In the event
the policy is a claims-made policy, the practice should stipulate who is responsible for payment of
the tail insurance upon the physician’s separation from the practice. It may be in the practice’s best
interest to shift the burden of payment of tail insurance (or a portion thereof) to the
physician. Ultimately though, this is a negotiation point to be agreed upon by the parties. Since
occurrence based polices are more expensive than claims made policies, if the practice initially
provides an occurrence-based policy for its physicians, it may want to reserve the right to change
policies at its sole discretion during the term of the employment agreement.

If the practice permits the physician to moonlight, the practice should make sure that the
employment agreement provides that the physician is obligated to obtain and pay for (at his or her
sole cost) separate professional liability insurance which covers such outside work.

Restrictive Covenant.
Most practices include a restrictive covenant in their employment agreements to protect the practice
from having their physicians compete against the practice by setting up a competing practice down
the road or taking with them the practice’s patients, during employment or upon the physician’s
termination. A restrictive covenant seeks to prohibit the physician from practicing medicine or a
specific specialty for a specified period of time in a specific geographical area upon the physician’s
separation from the practice. A restrictive covenant also typically includes a non-solicitation clause
by which the physician is prohibited from soliciting former patients, employees, and referral sources
for a certain time frame after his or her separation from the practice. Most importantly, the
agreement should also address the specific remedies for violating a restrictive covenant or non-
solicitation clause. One remedy that the practice could stipulate is that the practice be entitled to
preliminary and permanent injunctive relief without having to prove actual damages or immediate or
irreparable harm and an equitable accounting of all earnings, profits and other benefits received by
the physician arising from such violation. The practice can also include language that the violated
restrictive covenant time-period be extended by a period of time equal to that period beginning with
the commencement of any such violation and ending when such violation shall have been finally
terminated in good faith. An alternative remedy for the practice is to require the physician to pay
specified monetary (or liquidated) damages if the physician breaches. The specific amount of the
monetary damage should be reasonably related to the potential harm. It is recommended to consult
and discuss with legal counsel specifics of a restrictive covenant, to ensure that it will be enforced to
the maximum extent. Also, please note that if the medical practice seeks monetary (liquidated)
damages, a preliminary or permanent injunction most likely will not be able to be obtained.

Indemnification.
Most practices include an indemnification provision which obligates the physician to reimburse the
practice and hold the practice harmless from all liabilities, costs, and expenses that exceed the
insurance coverage, which the practice may incur as a result of the physician’s acts or omissions,
including court costs and attorneys’ fees, while the physician provided professional services under
the employment agreement.

In summary, the practice should take the time to understand at least the above key employment
provisions, as well as other provisions that should be included in an effective physician employment
agreement. The engagement of an experienced attorney, who primarily represent medical practices,
should be considered in order to protect the practice’s and it’s physician owner’s interests.
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